
 IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 
 

           CASE NO:  PFA/NP/140/99/KM 

In the complaint between: 

 

 
BUTANA EDWARD MANZINI Complainant 
 

and  

 

METRO GROUP RETIREMENT FUND  First Respondent 
METCASH TRADING LIMITED Second Respondent 
 
 
 

PRELIMINARY DETERMINATION IN TERMS OF SECTION 30J OF THE PENSION 
FUNDS ACT OF 1956  

 
 

1. This is a complaint brought in terms of section 30A of the Pension Funds Act 24 of 

1956 hereafter referred to as the “Act” concerning the reasonableness of a rule of 

the first respondent which precludes the complainant from any entitlement to the 

employer’s contributions in circumstances where his departure from the fund is 

predicated on a dismissal for misconduct. 

 

2. The complainant is Butana Edward Manzini, a former member of the first 

respondent and a former employee of second respondent. 

 

3. The first respondent is Metro Group Retirement Fund (hereafter referred to as “the 

fund”), a provident fund duly registered under the Act. The original complaint did 

not cite the fund as a party, but a comprehensive response was nevertheless 

received from the fund’s administrators on the assumption that it would be joined 

as a respondent. In the interests of clarity and in order to formalise the situation, I 

hereby declare the Metro Group Retirement Fund to have been joined as a party 

to the proceedings from the date of receipt of its response. 
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4. The second respondent is Metcash Ltd (hereafter referred to as “the employer” or 

“Metcash”).  

 

5. The complainant acts for himself in this matter, the first respondent is represented 

by its administrators, Alexander Forbes, and the second respondent acts on its 

own behalf.  

 

6. No hearing has been held in this matter, but an investigation under my supervision 

was conducted by my assistant adjudicator, Karin MacKenzie. Accordingly, in 

determining this matter, I have relied exclusively on the documentary evidence 

and written submissions gathered during the course of our investigations. 

 

7. The complainant worked for Metcash from June 1977 until January 1994, a period 

in excess of 15 years. By his final year he had reached the position of Assistant 

Branch Manager and Administrator. During December 1993 he was charged with 

a gross breach of company rules, the misconduct complained of being the alleged 

misappropriation of monies obtained through the sale of cold drinks that were the 

property of Metcash. According to the complainant the total cost to Metcash of the 

cold drinks was R46, 00. He persists in his innocence, despite the outcome of the 

disciplinary enquiry and alleges that the procedures followed were irregular and 

unfair. Whatever the merits of the dismissal itself, it is common cause that the 

complainant was dismissed for misconduct with effect from 13 January 1994. 

 

8. As a result of his dismissal in the circumstances outlined above, the benefit to 

which he became eligible under the rules of the first respondent was his member’s 

share less the employer’s contributions. This benefit was sent to him by cheque in 

February 1994, at which time the complainant became aware of the facts and 

legal conclusions with which he takes issue in this complaint. It is common cause 

that no civil summons was ever served in this matter, and it is therefore most likely 

that the claim has become prescribed under the provisions contained in section 11 

of Act 68 of 1969. The complainant only lodged his complaint at these offices on 

15 October 1999, and the question that arises is whether the complaint has 

become time-barred under the provisions of the Pension Funds Act as well. 
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9. Section 30 I of the Pension Funds Act provides as follows: 

 
“(1)  The adjudicator shall not investigate a complaint if the act or omission to which it 

relates occurred more than three years before the date on which the complaint is 

received by him or her in writing. 

 

(2) If the complainant was unaware of the occurrence of the act or omission 

contemplated in sub-section (1), the period of three years shall commence on 

the date on which the complainant became aware or ought reasonably to have 

become aware of such occurrence, whichever occurs first. 

 

(3) The adjudicator may on good cause shown or of his or her own motion- 

 

(a) either before or after the expiry of any period prescribed by this Chapter, 

extend such period; 

 

(b) condone non-compliance with any time limit prescribed by this Chapter.” 

 

9. The complainant was aware of the circumstances giving rise to the complaint by 

February 1994. In terms of section 30I(1) the complaint should therefore have 

been lodged by February 1997. Hence the complaint has become time-barred in 

terms of the provisions of section 30I(2). However, it is still open to me to 

exercise the discretion conferred on me by virtue of the provisions of section 

30I(3) to condone non-compliance with the time limits prescribed by this section. 

 

10. As with many instances where an indulgence is sought, “good cause” devolves 

into its three interactive components: the length of the delay, the explanation for 

the non-compliance, and the prospects of success of the claim. These three 

components are elastic and complimentary in the sense that a weak case on the 

merits may be shored up by a very compelling reason for the delay, and vice 

versa. 

 

11. In the present case I am dealing with a complainant who does not have access 

to legal representation and was probably unaware of the spectre of prescription 
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and its adverse impact on the prosecution of his claim. The explanation that he 

has given for the delay is that the matter has dragged on due to the other 

remedies he was pursuing. He apparently initially exhausted the internal appeal 

mechanisms available at Metcash with regard to the dismissal, and subsequently 

filed a complaint with the Department of Labour in December 1995. He also 

alleges that he has been in contact with the Industrial Court in relation to his 

dismissal, although this may be another reference to his correspondence with 

the Department of Labour. It is moreover clear from the formulation of the 

complaint that the complainant is confused about the distinction between the 

separate incidents of his dismissal and his pension entitlements, and I am quite 

prepared to believe that in attempting to address his employment dispute he was 

under the impression that the pension question was also ipso facto being 

addressed (as it might well have been had the finding of misconduct against him 

been reversed).  

 

12. It must also be born in mind that this tribunal was only created with effect from 1 

January 1998, so it was not possible for the complainant to lodge a complaint 

before that date. He does state additionally that he only became aware of the 

existence of this office pursuant to a publication that appeared in the Star 

newspaper on 9 October 1999. It must be said in his defence that he then acted 

with some alacrity, filing his complaint only six days later. Whilst it cannot be said 

that the complainant has furnished compelling reasons that explain his non-

compliance with the relevant time limits, as they certainly do not account for a 

five year delay, there is also no indication that he ever intended to abandon his 

claim.  

 

13. Because of the view that I take on the merits of the complaint and the prospects 

of success were this matter to proceed to a final determination, which will appear 

more fully from what is set out below, I am going to exercise the discretion 

conferred on me by virtue of section 30 I(3) in favour of the complainant and 

condone the non-compliance with the time limit prescribed in terms of section 30 

I(2). 
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14. The complaint seems to be based on four alternative grounds: 

 

• The complainant alleges that his dismissal for misconduct was unfair and 

should be set aside thus entitling him to his full pension benefits; 

 

• He alleges that there is no rule permitting the deduction of employer’s 

contributions from his member’s share; 

 

• Alternatively, if there is such a rule, then it did not appear in the guide to the 

rules that he was given and therefore cannot be binding on him; 

 

• Finally, contained in his reply of 15 August 2000 is the allegation that there is 

some unfairness in the fact that the rule under consideration was never 

drawn to his attention in the context of the benefits promised in the guide 

book. Implicit in his reply is the suggestion that there might be some 

substantial unfairness or unreasonableness about the rule itself. 

 

15. The respondents have firstly raised the question of prescription of the complaint, 

and have thereafter addressed themselves to the first three grounds in a 

comprehensive and compelling manner. The last cause of action, which can be 

characterised as a dispute of law concerning the reasonableness or otherwise of 

a rule applied by the fund in relation to the complainant’s pension benefit, has 

not been dealt with by either respondent. This is probably because it was only 

pertinently raised for the first time in the complainant’s reply, and even then it 

was formulated in such a manner that it suffered from a certain lack of precision. 

For this reason, I think it is appropriate to proceed by way of a preliminary 

determination in order to afford the respondents the opportunity of presenting full 

argument on the issues that this cause of action raises. 

 

16. The question of prescription, or more accurately time-barring, has been dealt 

with above. I turn now to the merits of the complaint. 
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17. The first contention of the complainant is easily disposed of. He alleges that his 

dismissal was unfair and that there are therefore no grounds for applying a rule 

based on a finding of misconduct when he is innocent of the charges. Both 

respondents have pointed out that I lack the necessary jurisdiction to pronounce 

on the merits of the dismissal as that is a matter for the labour courts to decide. I 

agree with this submission. Although there is a certain overlap in the fields of 

labour law and pension law, and accordingly a concurrence of jurisdiction in 

some areas, this is not one of them. An investigation concerning the procedural 

and substantive fairness of a dismissal for misconduct falls squarely within the 

province of labour law, and I consequently do not have the competence to make 

a finding in that regard. For that reason I cannot set the dismissal aside and 

must proceed on the basis that the complainant falls within the category of 

members who have been dismissed for misconduct. 

 

18. The second argument advanced by the complainant is also without merit. He 

contends that there is no rule depriving him of the employer’s contributions in the 

computation of his pension benefit where the termination of his employment is 

due to dismissal for misconduct. However, the situation is very specifically 

catered for in the rules, as contended by the respondents. 

 

19. Rule 12.2 provides: 
 

12.2 Dismissal 
 

If an Active Member who is not qualified to retire in terms of Rule 5 is dismissed from 

Service before his Normal Retirement Date on the grounds of fraud or misconduct or 

resigns to avoid such dismissal, then he shall become entitled to a lump sum benefit 

equal to 

 

(a) his Accumulated Contributions at the date of leaving Service; plus 

 

(b) any amount standing to the credit of item (vi) or (vii) of his Member’s Share at the 

date of leaving Service.. 
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20. Member’s share in turn is defined as 

 
“Member’s Share” shall mean in the case of an Active Member an amount determined in 

accordance with Rule 21.2 

 

And rule 21.2 reads as follows: 

 
21.2       Share Account 

 

The Share Account shall comprise all the Members’ Shares.  A Member’s Share shall 

comprise: 

 

(a) Credits 
 

(i) in the case of an Active Member who was an Active Member on 31 August 1990, 

an opening balance comprising the Member’s actuarial interest in the Fund as at 

the Conversion  Date, as determined by the Actuary after taking into account the 

benefit structure and the method of operation of the Fund that existed at that 

date; 

 

(ii) the Member’s contributions in terms of Rule 4.2.1; 

 

(iii) the Employer’s contributions in terms of Rule 4.2.1; 

 

(iv) any amount applied in terms of Rule 4.2.4 towards the contributions payable in 

terms of Rule 4.2.1; 

 

(v) any amount to be retained in the Fund in terms of Rule 12.4.3; 

 

(vi) any amount transferred into the Fund in terms of Rule 14; 

 

(vii) any amount paid into the Fund in terms of Rule 16; 

 

(viii) investment earnings transferred from the Reserve Account from time to time at a 

rate to be determined by the Trustees after consultation with the Actuary.  Such 

investment earnings shall be based on the investment yield achieved by the Fund 

during the period for which the said earnings are credited to the Member’s Share 

Accout; provided that where the Fund has granted a loan to the Member in terms 
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of Rule 20.2, interest on that part of the Member’s Share represented by the 

outstanding amount of such loan from time to time shall be taken as being equal 

to the amount paid by way of interest to the Fund by the Member in respect of 

such loan; 

 

(ix) any bonuses which may be granted in terms of Rule 20.5.3. 

 

(b) Debits 

 

(i) any attributable valuation losses as determined by the Actuary; 

 

(ii) commutation values paid to the Member in terms of Rule 10; 

 

(iii) transfers to the Pensions Account of the balance of the Member’s Share after 

payment of any commutation on retirement in terms of Rule 10;  

 

(iv) payments on an Active Member’s death in terms Rule 6.1.1(a) and (c); 

 

(v) payments to the Active Member or other funds on leaving Service in terms of 

Rule 12; 

 

(vi) transfers to the Reserve Account of any balance of an Active Member’s Share to 

which his beneficiaries are not entitled in terms of Rule 6.1 or to which he is not 

entitled in terms of Rule 12. 

 

(vii) any amount required to be applied in terms of Rule 4.2 
 

21. The import of the above is clear. The effect of dismissal for misconduct on the 

benefit entitlement of a member is that he forfeits the employer’s contributions 

and the investment returns standing to the credit of his account. 

 

22. The third ground relied on by the complainant is that because the relevant 

provision did not appear in the guide book to the rules of the fund, it cannot be 

implemented against him, as he had no knowledge of its existence. I do not find 

this persuasive. I agree with the respondents that the complainant is not entitled 

without further ado to rely on the contents of the guide book, which is just that: a 
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guide to the provisions contained in the rules. However, this aspect will become 

pertinent in the context of the purpose of the rule, discussed hereunder. 

 

23. I turn now to the final cause of action which may afford the complainant relief 

and that is the question of the fairness of the rule itself. There are two avenues 

of challenge to the rule. The first is the constitutional route, in which case the 

complainant would have to establish that one of his constitutionally protected 

rights was being infringed in a manner that was inconsistent with the 

circumstances sanctioned by the constitution. The second can be found in the 

field of administrative law, and in order to succeed here the complainant would 

have to show that the rule was unreasonable to the extent that, in the broad 

sense of the term, it must have been ultra vires the powers of the trustees or 

promoters to formulate such a rule. 

 

24. In order to consider the rule in the context of the framework outlined above, it 

would be apposite to set out the circumstances of the complaint in more detail. 

As stated above, the complainant was employed by Metrocash for a period in 

excess of fifteen years. He was dismissed for misconduct in respect of 

misappropriation of property to the value of R46, 00. Had he withdrawn from the 

fund in circumstances other than dismissal for misconduct, he would have 

become entitled to a benefit under the resignation or retrenchment rule. The 

resignation rule applies a vesting scale to the employer’s contributions and 

investment returns, so that a member would have to have 10 years service in 

order to qualify for 100% of these additional benefits. Under the retrenchment 

rule a member is entitled to a lump sum consisting of twice his own contributions 

together with any transfer-in value and additional contributions he may have 

made. The effect of the dismissal rule on the complainant’s entitlement is that he 

forfeited an amount in excess of R35,000.00. 

 

25. It is evident from the above that the benefit entitlement pursuant to dismissal for 

misconduct is significantly lower than that for other forms of early withdrawal, 

depriving the member of the portion of the employer’s contributions and 

investment returns that would otherwise have vested in relation to his months of 



                     Page 10
 

service. It is notable that this rule was subsequently amended twice on 12 March 

1998 as follows: 

 
   Amendment no 5 
 

Resolved that with effect from 1 August 1995 Rule 12.2 shall be amended as follows:- 

 

12.2       Dismissal 

 

If an Active Member who is not qualified to retire in terms of Rule 5 is dismissed 

from Service before his Normal Retirement Date or resigns to avoid such 

dismissal, then he shall become entitled to a lump sum benefit equal to 

 

(a) his Accumulated Contributions at the date of leaving Service; plus 

 

(b) any amount standing to the credit of item (vi) or (vii) of his Member’s 

Share at the date of leaving Service; plus 

 

(c) a percentage of the difference between 

 

(i) the amount in (a); and 

 

(ii) his Member’s Share, less any amount in (b), at the date of 

leaving Service. 

 

                                                                                                    100 

Such percentage shall be calculated as S X  ----- where 

                                                                              120 

 

“S” is the total number of completed months (not exceeding 120) of Service. 

 

 

   Amendment no 9 
 
   Resolved that 

  

   A.…………….. 

 

   B  With effect from 1 August 1997 the rules of the fund shall be amended as follows: 
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   1……………… 

   2……………… 

   3………………. 

 

  4. Rule 12.2 shall be replaced by the following: 

 

12.2 Dismissal 
 

If an Active Member who is not qualified to retire in terms of Rule 5 is 

dismissed from Service before his Normal Retirement Date or resigns to 

avoid such dismissal, then he shall become entitled to a lump sum benefit 

equal to 

 

(a) his Accumulated Contributions at the date of leaving Service; 

plus 

 

(b) any amount standing to the credit of item (vi) or (vii) of his 

Member’s Share at the date of leaving Service; plus 

 

(c) a percentage of the difference between 

 

(i) the amount in (a); and 

 

(ii) his Member’s Share, less any amount in (b), at the 

date of leaving Service. 

 

Such percentage shall be calculated as S X 100/48 where “S” is the 

total number of completed months (not exceeding 48) of Service. 

 

26. The effect of amendment no 5 was to bring the dismissal benefit to parity with 

the resignation benefit, and that of amendment no 9 to improve both the 

dismissal and resignation benefits by reducing the time period of the vesting 

provisions relating to the employer’s contributions and investment returns. A 

member with 4 years service would now be eligible for 100% of his member’s 

share, whereas previously 10 years service would have been required for the 

same percentage. 
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27. The aim of the amendments is not hard to fathom as the purpose is specifically 

set out in the respective resolutions. They read as follows: 

 

Amendment no 5: 
 

The reason for the amendment is to satisfy the requirements of the Financial Services Board by 

aligning the dismissal benefit with the benefit payable on resignation. 

 

Amendment no 9: 
 

The reasons for the amendment are 

 

(a)…………. 

 

(b)…………. 

 

(c) to improve the benefit structure of the fund by reducing the vesting scale applied on                            

resignation and dismissal. 

 

28. The complainant’s benefit, however, was calculated in accordance with the rule 

that was in operation at the time of his departure from the fund. The effect of this 

on his pension entitlement is best demonstrated by a comparison between the 

benefit statement received from the fund the year prior to his dismissal and the 

statement of benefit accompanying his actual benefit payment. 

 

29. The benefit statement from 1993 reads as follows: 

 

PERSONAL DETAILS 
 

Name      MANZINI EB 
Employee Number     0005779 
Branch      FR MKHUHLU 
Your Date of Birth is    24/12/1936 
You joined the Company on   01/12/1979 
Your present Pensionable Salary is   R 23520.00 PA 
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YOUR SHARE OF THE FUND 
 

Your contributions including interest amount to  R 12561.82 

Your Share of Fund is     R 47527.48 

 
THESE ARE YOUR BENEFITS 
 
 

WITHDRAWAL BENEFITS 
 

Your Contributions plus interest    R 12561.82 
                     

Plus 
 
A part of the Company’s Contributions  R 34965.66 
 
Total Withdrawal Benefit   R 47527.48 
 
The amount of the Company’s Contributions  

depends on the length of your service with  

the Company 

 
RETIREMENT BENEFITS 
 
Are based on Share of Fund at Retirement 

 
 
 
30. The statement accompanying his final payment states: 

 
We have pleasure in enclosing the Pension Fund’s cheque representing the benefit payable 

to you as a result of your withdrawal from the above fund. 

 

For your protection this cheque is endorsed ‘NOT TRANSFERABLE’ and, as such, must be 

deposited into the Payee’s bank account. 

 

The benefit is made up as follows:- 

 

GROSS BENEFIT      R14,159.19 

Less Tax       R  2,521.27 

Less Loan settlement value     R10,994.48 

        ------------------- 

Amount of payment      R     643.44 

 

IMPORTANT! We wish to draw your attention to the notice headed ‘SITE TAX PAYERS’ 

which is included with this payment letter 
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31. From this it is evident that the complainant forfeited a portion of his possible 

pension entitlements that amounted to approximately 75%. 

 

32. It will be noted that the portion of the member’s share to which he is not entitled 

by virtue of the provisions of rule 12.2 is credited to the reserve account in terms 

of rule 21.2(b)(vi) quoted above. In terms of the rules there is only one reserve 

account, which is used for various purposes. These include the enhancement of 

pension benefits, the subsidisation of death benefits, the allocation to individual 

member’s share accounts of fund investment returns, and a contribution holiday 

for the employer. 

 

33. The effect of rule 12.2 as it obtained at the time that the complainant left the fund 

is clear. It divested the complainant of the spes of a significant portion of his 

pension benefit and reallocated it to a reserve fund for the ultimate benefit of 

other members and the employer. It is the deprivation of this expectation of a 

benefit that the complainant alleges is unfair. 

 

34. Public policy  or the societal boni mores in our new dispensation are now 

enshrined in the Constitution as the cornerstone of the legal order, and it is to the 

Constitution that I am obliged to look for the applicable principles of public policy 

in interpreting legislation, including pension fund rules.  Section 39(2) of the 

Constitution provides: 

 
When interpreting any legislation, and when developing the common law or customary 

law, every court, tribunal or forum must promote the spirit, purport and objects of the Bill 

of Rights. 

 

35. Section 30E(1)(a) of the Pension Funds Act empowers me to investigate any 

complaint and make any order which any court may make, including orders 

allowed under section 172 of the constitution in constitutional matters.  According 

to the horizontal approach to interpreting the constitution, the prerequisites for 

constitutional review would be the presence of a clear rule of law, the 
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engagement of a court as arbiter of the dispute and the existence of a cognizable 

constitutional issue (see Stuart Woolman Chapter 10: Application’ in 

Constitutional Law of South Africa, Jutas 1996).  These prerequisites are present 

in this case, since I am charged to assess whether the rule complained of offends 

certain fundamental rights protected by the constitution; therefore the dispute of 

law in this case relates to a determination of the rule’s consistency with the bill of 

rights. 

 

36. Section 8 of the Constitution gives the Bill of Rights horizontal application by 

applying it to “all law” and by binding natural and juristic persons if it is capable of 

being so applied “taking into account the nature of the right and the nature of any 

duty imposed by the right.”  Section 8 reads: 
 

(1)  The Bill of Rights applies to all law, and binds the legislature, the executive, the 

judiciary and all organs of state. 

 

(2)  A provision of the Bill of Rights binds a natural or a juristic person if, and to the 

extent that it is applicable, taking into account the nature of the right and the 

nature of any duty imposed by the right. 

 

(3)  When applying a provision of the Bill of Rights to a natural or juristic person in 

terms of subsection (2), a court -  

(a)  in order to give effect to a right in the Bill, must apply, or if necessary 

develop, the common law to the extent that legislation does not give 

effect to that right; and  

(b)  may develop rules of the common law to limit the right, provided that the 

limitation is in accordance with section 36(1). 

 

(4)  A juristic person is entitled to the rights in the Bill of Rights to the extent required 

by the nature of the rights and the nature of that juristic person. 
 

37. The first step in assessing the constitutionality of the rule is to decide whether the 

complainant’s constitutional rights have been infringed.  In my view the right not 

to be arbitrarily deprived of property (section 25 of the Constitution) is at issue 

here.  
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38. Section 25(1) of the Constitution reads: 
 

No one may be deprived of property except in terms of law of general application, and no 

law may permit arbitrary deprivation of property. 
 

There is nothing in this clause, nor in the rest of the property section, that 

precludes its horizontal application, that is which would limit its applicability to 

protection against organs of state only.  The safeguard is against arbitrary 

deprivation and the state is not the only potential culprit.  Many large private 

institutions are repositories of social and economic power of a quasi-public nature 

and hence there should be no reason why the guarantee in section 25 cannot be 

applied to protect the individual from any arbitrary conduct by such bodies, 

including pension funds performing a public function. 

 

39. Section 25(1) begs certain definitions, the most immediate being a clarification of 

what constitutes property.  The concept of property in the constitutional sense is 

not restricted to movable or immovable corporeals.  It includes incorporeals, 

where one may have a right (such as a share in a company or a personal right 

arising from contract or delict) that is the object of another right such as 

ownership - a right in a right.  This principle of Roman-Dutch law has been 

reaffirmed by our case law (see  for example  Incledon (Welkom)(Pty) Ltd) v 

Qwaqwa Development Corporation Ltd  1990 (4) SA 798 (A)). 

 

40. The concept of property has been further developed by among others the 

American writer Charles Reich, whose seminal article The New Property (1964) 

73 Yale Law Journal 773 argued that traditional notions of property did not 

accommodate the “new property”, engendered by the social relations created by 

the modern state: access to state largesse in the form of benefits, jobs, pensions, 

housing, subsidies, contracts, licences etc.  Subsequent US court decisions have 

extended constitutional recognition and protection to such forms of property.   

 

41. In Germany the Federal Constitutional Court has held, in BverfGE 53, 257 (289), 

that the legal interests of members in their pension funds are protected by the 
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constitutional property guarantee, since 
 

In today’s society the majority of citizens safeguard existence less by private property [as 

determined by private law] as by the yield of their work and the related collective 

insurance system, that historically was ever since linked with the idea of Right to Property. 
 

The court pointed out that pension benefits are based on one’s own work and 

deserve protection by the constitution 

 
because their amount is determined by the own working performance of the insured 

individual as it is reflected in his income-related contributions.  The pension claim is 

therefore intimately related to one’s own efforts or achievements, points of view which are 

generally acknowledged as convincing reasons for the constitutional protection of 

property. 
 

41. This point of view is taken further by the concept of pensions being “deferred 

pay”, a view which has common currency in the modern era, in contradistinction 

to the notion of discretionary ex gratia payments an employer might make to 

retiring workers of old.  

 

42. There is still debate as to the extent of the employer’s right to manage pension 

schemes: presumably the respondents would view it as reasonable to have a rule 

such as the one at issue here because it is a means of promoting values in the 

workplace that serve the employer’s interests. Similarly, rules which penalize 

members for early withdrawal are calculated to foster lengthy service and loyalty. 

This viewpoint regards pension funds as instruments of social engineering for the 

benefit of the employer. It asserts that members should expect no more than a 

minimum legal entitlement to a pension benefit, and that it is the employer’s 

prerogative to control the funding, administration and amendment of schemes.   

 

43. Looked at from the point of view of the member however, the claim that pensions 

are pay refers both to the benefits that employees have been promised and the 

contributions which the employer makes to fund those benefits (money that would 

otherwise be available to pay current wages).  As Richard Nobles, in his book 
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Pensions, Employment and The Law (Clarendon Press, Oxford, 1993) points out: 
 

This is a double promise.  The workforce expects to receive the promised benefits and its 

members expect all the money that is deducted from the payroll to be used in their 

interests.  
 

In seeing that this promise is met, employees therefore have an interest in the 

rules which govern the administration of the scheme.  Richard Nobles put it thus: 

 
Logically, accepting that pensions are deferred pay leads one to regard all of the rules of 

the scheme as part of the pay arrangement, and to interpret those rules as the means to 

implement some kind of promise...The strongest version of the deferred pay argument is 

an assertion that everything should be done to see that current members receive the fixed 

benefits and enjoy the benefit of any money available to fund additional benefits. 
(p52) (my emphasis) 

 

44. That these two perspectives operate in opposition to some extent is clear; they 

provide reasons to interpret schemes and their rules in the interests of the 

employer or the members respectively.  However the fund’s overriding concern, 

when considering the often competing interests of employers and members, must 

be its fiduciary duty to act in the best interests of members, inter alia when it is 

engaged in devising rules for the fund.   

 

45. Pension benefits as well as additional benefits such as withdrawal benefits under 

a pension fund are deferred pay and therefore property.  This is more so in the 

case of the defined contribution fund, which is a different animal from the defined 

benefit fund, as Marais JA  succinctly explained in Tek Corporation Provident 

Fund and  Others v Lorentz 1999 (4) SA 884 (SCA): 
 

Unlike the position in a defined benefit fund, it is inherent in a defined contribution fund 

that no surplus can arise.  That is because there are no pre-determined benefits payable.  

Instead the members are entitled to whatever the fruits (be they sweet or bitter) of the 

investment of the defined contributions may prove to be. 
 

46. A finding that a member’s interest in a pension fund is of a proprietary nature 
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deserving of constitutional protection does not necessarily mean that the member 

enjoys rights of ownership of the contributions made to the fund on his or her 

behalf.  The property is of an incorporeal nature consisting of a complexity of 

contingent contractual rights, expectations and interests.  The extent of 

entitlement or access to the benefits of the resources of the fund is contingent 

and will be determined by the circumstances and the application of legitimate and 

rational rules regulating that access. 

 

47. In the circumstances of this case one must therefore ask whether the rule 

allowing “deprivation” of the complainant’s unvested portion of his member’s 

share, in the context of his withdrawal from the fund for reasons of dismissal for 

misconduct, constitutes arbitrary deprivation of his constitutionally protected 

proprietary interests. In S v Lawrence; S v Negal; S v Solberg  1997 (4) SA 1176 

(CC), the constitutional court stated that legislative measures are arbitrary when 

they bear no rational relationship to the legislative goal they are intended to 

achieve: 

 
The requirement that the measures be justifiable in an open and democratic society 

based on freedom and equality means that there must be a rational connection between 

means and ends.  Otherwise the measure is arbitrary and arbitrariness is incompatible 

with such a society. 

 

48. Applying the rationality test one must identity the legislative purpose and then 

determine whether the rule (legislation) is rationally connected to that purpose. 

However, before that question is posed it may be fruitful to enquire whether the 

purpose aimed at is a legitimate one in the first place.  

 

49. There can be only one purpose for the rule under discussion: it is a punitive 

measure devised in order to discourage misconduct in the workplace. Can the 

policing and punishment of the behaviour of members outside of the context of 

their activities as members ever be a legitimate purpose of a pension fund? It 

may well be in the interests of the employer to have such a weapon of coercion at 

his disposal, but that would be to confuse the employer’s interests with the fund’s 



                     Page 20
 

interests. The purpose of a pension fund is to ensure the provision of pension 

benefits to its members. Pension institutions have a social purpose inasmuch as 

they participate in the process of enforced saving of remuneration from 

employment. This secures future income for their members, thereby lessening the 

burden on society or the state to provide for those persons. Any rule that seeks to 

impose swinging forfeitures on pension entitlements has the immediate and 

obvious effect of reducing a member’s ability to provide for himself financially on 

cessation of employment. It seems to me that such a purpose is in direct conflict 

with the overall purpose of a pension fund.  

 

50. Moreover, I can think of no compelling reason to suppose that a pension fund has 

a legitimate interest in controlling the moral probity of its members.  The sanction 

for misconduct is dismissal or any other form of employment related disciplinary 

measure. As far as recompense to the employer is concerned, he has all the 

ordinary civil and criminal remedies at his disposal. In addition there is the 

mechanism created in section 37D for recovery of compensation from pension 

benefits in certain narrowly defined circumstances.  

 

51. For the reasons set out above I consider that the rule has been formulated for an 

illegitimate purpose and on that account alone it is ultra vires and 

unconstitutional.  It would seem also that this view is shared by the Registrar of 

Pension Funds as is evident from the stated purpose for rule amendment no. 5 

which prospectively removed the offending confiscating provision. 

 

52. However, accepting for the sake of argument that the purpose is in fact 

legitimate, in my opinion the rule fails the rationality test as well. If the purpose is 

to dissuade members from the kind of conduct that would lead to the sanction 

contained in the rule, cognizance must be taken of the publicity principle. The fact 

that the provisions of this rule were not even contained in the guidebook suggests 

it was probably a nugatory and self-defeating exercise. Members cannot be 

deterred by sanctions of which they are unaware. Perhaps more importantly, 

there is a marked lack of proportionality between the evil intended to be cured 

and the mechanism for achieving that. The rule envisages an all or nothing 
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situation, which does not take account of the range of transgressions of differing 

degrees of seriousness contained within the term “misconduct”. It makes no 

attempt to ensure an appropriate relationship between damage caused through 

misconduct and pecuniary forfeiture by the member. Finally there is no provision 

for factors such as length of service to be considered. Taken as a whole it cannot 

be said that the rule is even within the penumbric range of measures that could 

be considered reasonably effective at achieving the purpose for which it was 

formulated. The arbitrariness and lack of proportionality of the rule is amply 

demonstrated in the present case where the complainant was dismissed after 15 

years of service on account of misappropriation of goods to the value of R46,00. 

By application of the rule in question he has forfeited approximately R35 000,00 

out of a total possible pension entitlement of R48 000,00. 

 

53. I am accordingly of the view that rule 12.2 is inconsistent with the provisions and 

spirit of the constitution, and must therefore be declared invalid. 

 

54. As indicated above the rule in question can either be struck down on the basis of 

its unconstitutionality or on the ground that it was ultra vires. The latter involves 

an enquiry into administrative law principles pertinent to the question of mal-

administration. It is trite law that an administrative decision in pursuit of an 

illegitimate purpose is ultra vires the power of that body. It is also an established 

principle that administrative action must pass the proportionality test with regard 

to the means employed in relation to the objective sought. A rule which does not 

pass this standard and which is therefore unreasonable is also ultra vires in the 

broader sense of the word. It might even be construed from the subsequent 

amendment of this rule that there was a tacit admission that the rule was 

unreasonable. I am therefore of the opinion that on this ground too, the rule falls 

to be set aside. 

 

55. The advantage of categorising the dispute as a constitutional matter is that it 

permits application of the equitable remedy in section 172(1) of the Constitution.  

Section 30E of the Pension Funds Act grants me the power to make any order 

which a court of law may make and this includes an order contemplated in 
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section 172(1) in respect of constitutional matters.  Section 172(1) reads as 

follows: 
 

172 (1) When deciding a constitutional matter within its power, a court - 

 

(a)  must declare that any law or conduct that is inconsistent with the 

Constitution is invalid to the extent of its inconsistency; and 

 

(b)  may make any order that is just and equitable, including - 

 

(i)  an order limiting the retrospective effect of the declaration of 

invalidity;and 

 

(ii)  an order suspending the declaration of invalidity for any period 

and on any conditions, to allow the competent authority to correct 

the defect. 

 

56. Remedies rectifying past unconstitutional rules and practices can have disturbing 

consequences for a range of existing and completed transactions.  On the other 

hand, persons whose rights have been infringed may expect a measure of 

constitutional vindication.   

 

57. Unfortunately, the question of constitutional remedies has not been adequately 

ventilated or argued before me. A declaration of unconstitutionality has 

implications far beyond this complaint and can impact on the proprietary interests 

of the participating employer and the remaining existing members of the fund who 

are not party to this complaint.  It would be improper for me to uphold a complaint 

by striking down a rule in the fund and awarding constitutional or delictual 

damages when those whose proprietary interests could be adversely affected 

have not had a fair opportunity to make representations in defence of their 

interests.  This requires me to join the other members of the fund before making 

any final award. 

 

58. Moreover, the spectre of an award of constitutional damages for an infringement 

of constitutional rights raises the question of who appropriately should bear 
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liability.  A claim of unconstitutionality within my jurisdiction, besides being a 

dispute of law, may amount to “maladministration of the fund by the fund”, 

implying that the fund should bear the loss for the unconstitutional conduct.  But 

in the context of a defined contribution fund without reserves, such an award may 

well punish the innocent members for the wayward conduct of the fiduciaries.  

Hence relief may be sought against the responsible fiduciaries contemplated in 

section 2 of the Financial Institutions (Investment of Funds) Act of 1984 in terms 

of section 9 of that statute.   

 

59. Absent any clear claim or argument in relation to these issues it is difficult to 

fashion a final remedy. 

 

60. Furthermore, it may be that all interested parties may be able to bring about a 

satisfactory solution correcting the constitutional defect by means of negotiation, 

mediation and ultimately an appropriate amendment of the offending rule for the 

period in question.   

 

61. For these reasons, I shall rely on the provisions of section 172(1) to fashion 

interim relief of a just and equitable nature as follows: 

 

61.1 Respondent’s rule 12.2 for the period 12 January 1994 to 30 July   1995 

regarding withdrawal benefits on dismissal is declared to be inconsistent 

with the Constitution and is invalid as from 12 January 1994. 

 

61.2 The following parties are joined in these proceedings in terms of section 

30G of the Pension Funds Act of 1956: 

 

61.2.1 All persons who serve or who have served as members of the board 

of management of the fund since 12 January 1994 

 

61.2.2 All members of the fund as at the date of this order  
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61.3 

.

The board of the first respondent shall notify all persons joined in these 

proceedings within 14 days of this order by means of a written notice 

advising them fully of the terms of this order and drawing their attention to 

the existence of this determination and its availability on the Internet at 

website www.fsb.co.za  

 

61.4 This matter is postponed until 30 September 2001 at which time this 

tribunal shall fashion an appropriate remedy, unless before that time the 

parties reach a mutually acceptable and appropriate settlement to address 

the complaint. 

 

61.5 The parties shall be entitled before 15 September 2001 to place additional 

evidence and to place written submissions before this tribunal for 

consideration in determining a final remedy. 

 

61.6 The declaration of invalidity in paragraph 75.1 above is hereby suspended 

until a final order as contemplated in paragraph 75.4 is made by this 

tribunal. 

   

61.7 Any party in these proceedings shall be entitled to apply to this tribunal on 

14 days notice to all other parties for the resumption of these proceedings. 

 

Dated and signed at CAPE TOWN on the 23rd of July 2001 

 

 

 
________________________________ 

JOHN MURPHY 
Pension Funds Adjudicator 

http://www.fsb.co.za/
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